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REMARKS 

pis is a fill! and timely response to the outstanding non-final Office Action mailed 
S^ptemjter 9, 2005. Through this response, claims 1, 4, 5, 7-20. and 22-23 have been amended, 
has been added, and claims 6 and 21 have been canceled without prejudice, waiver, or 
Reconsideration and allowance of the application and pending claims 1-5, 7-20 and 
respectjRilly requested. 
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i pedflcation Objections 

The specification has been objected to for not havmg the serial number of the co-pending 
ap^licati an. Applicants have amended accordingly. AJthou^ this amendment effects a change 
to the sp jcification, it is respectfiilly asserted that no new matter has been added. It is 
Afjplicalts' behef that the specification, as amended, is not objectionable and it is therefore 
re^ectfijdly requested that the objection be withdrawn. 

II. cjlaim Rejection$ - 35 U.S.C. § 103(a) 
Rejection of Claims 

Qjlaims 1, 2, 4, 5, 7, 8, 22, 23 have been rejected under 35 U.S.C. § 103(a) as allegedly 
beijig unpatentable over Battle C'BatUe;' U.S. Pat. No. 5,3582 14) in view of Cross ("Cross," U.S. 
,494,953). Claims 3 and 6 have been rqected under 35 U.S.C. § 103(a) as aU^edly 

over 5ar/fe in view of Cross, and further in view oiRasmussen CRasmussen,*" 
No. 2,475,435). Claims 9-21 have been rejected under 35 U.S.C. § 103(a) as allegedly 
beiig unpatentable overBatlle in view of Crass, and firrther in view of Knipper CKnipper," U.S. 
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3,509,250), Rasmussen and Wittlce Cmttke^ U.S. Pat. No. 2,532,049). Applicants 
re^ectffiUy traverse these rejections. 

D iscnssion of the Rejection 

As has been acknowledged by the Couit of Appeals for the Federal Circuit, the U.S. Patent 
Tra(|emark Office CTJSPTO*') has the burden under section 103 to estabUsh aproper case of 
by showing some objective teaching in the ptior art or generally available knowledge 
ordinary skill in the art that would lead that individual to the claimed invention. See In re 
83|F.2dl071,5U.S.P.Q.2dl596, 1598 (Fed. Cir. 1988). Accordingly, to make aproper 
for i Wousness, there must be a prior art teaching or established knowledge that would 
t b a person having ordinary skill in the pertinent art to fill the voids apparent in the apphed 
It is respectfuDy asserted that no such case has been made in the outstanding Office 



Assmnin^ ; 



Ac don. 

In^epenllent Claim 1 and Dependent Claims 2, 4, 5, 7, 8, 22, and 23 
Obim 1 recites (with eim>hasis added): 

. 1 . A method for forming a masonry unit, said method comprising the steps 
raising a pallet to a bottom surface of a mold; 

inserting a filter plug into the side of the mold between a partition plate and 
pallet; 

dispensing mix into the mold; 
compressing the mix with a shoe; and 

responsive to the compressing, forming a masonry unit with a filler plug 
effect. 



arguendo ihe combination of Batlle and Cross to be proper, Applicants respectfully 
thit Batlle and Cross do not disclose, teach, or suggest at least the emphasized claim 
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Batlle fails to disclose, teach, or suggest apaUet, and Crass does not disclose, teach, or 
at least raising a pallet to a bottom surface of a mold, as recited in independent claim 1. 
applicants respectfully request that the rejection to independent claim I be withdrawn. 
: Jecause independent claim 1 is allowable over Batlle and Cross, dependent claims 2-5, 7- 
12-22 are allowable as a matter of law for at least the reason that the dependent claims 2- 
and 22-23 contain all elements of their respective base claim. See, e.g.. In re Fine, 837 
1 (Fed. Cir. 1988). 

J Ldditionally, AppHcants respectfully traverse the jBndings of inherency and weU-known 
asser ed in the Office Action. Fox instance, with regard to dependent claim 5, the Office 
a leges inherency in creating a mortar buffer surface. The standard imposed in the 
!)f Patent Examining Procedure (MPEP) regarding inherency, section 2163.07(a), is as 



ows: 



" To establish inherency, the extrinsic evidence "must make clear that the missing 
d jscriptiye matter is necessarily present in the thing described in the reference, 
a id that it would be so recognized by persons of ordinary skill. Itiherency, 
h Jwever, may not be established by probabilities or possibilities. The mere fact 
tl at a certain thing may result from a given set of circumstances is not sumcient." 
/j ! re Robertson, 169 F.3d 743, 745, 49 USPQ2d 1949, 1950-51 (Fed. Cir. 1999) 
(( itations omitted). 
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appjlied. 

ApA^lican 



lothing in Batlle to indicate that the recesses formed by the strips in Batlle are 
for mortar disposition, and given the position of the slots for inserting the strips and 
of the end product (modular precastings), it appears unlikely that mortar would ever be 
rhus. Applicants respectfully traverse this finding of inherency, 
ith regard to dependent claims 7 and 8 and the alleged inherency in forming gussets, 
s respectfully disagree. The OfSce Action is equating the fillets (12) with side gussets, 
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appearing in Figure 2 to run flush with the sidewalls 6, which AppUcants do not 
an accurate charactetization of the fillets in that the fillets would not appear to be used 
ly gussets (with or without an angje of inclination). 

ith regard to the finding of well-known art. Applicants respectfiilly traverse this finding 
^own art and submit that the subject matter noted above should not be considered well 
^ce the Office Action does not include specific factual findings predicated oti sound 
and scientific reasoning to support the conclusions, as required. The MPEP defines the 
standardjfor taking official notice. As provided in MPEP § 2144.03: 
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cifficial notice without documentary evidence to support an examiner's 
cbnclusion is permissible only in some circumstances. While "official 
rbtice" may be relied on^ these circumstances should be rare when an 
a^lication is under final rejection or action under 37 CFR 1.113. Official 
Eptice unsupported by documentary evidence should only be taken by the 
ekaminer where the facts asserted to be well-known, or to be common 
howledge in the art are capable of instant and unquestionable 
-bmonstration as being well-known. As noted by the court in In re Ahlert 
4^4, F.2d 1088, 1091, 165 USPQ 418. 420 (CCPA 1970), the notice of 
fbts beyond the record which may be taken by die examiner must be 
"i.apablB of such instant and unquestionable demonstration as to defy 
d spute" (citing In re Knapp Monarch Co., 296 F.2d 230, 132 USPO 6 
0 CCPA 1961)). ^ 

A s provided in MPEP § 2144.03 (emphasis added): 

Ii|^plicant adequately traverses the examiner's assertion of official notice, 
t)'^ examiner must provide documentary evidence in the next Office action 
if the rejection is to be maintained. See 37 CFR 1.104(c)(2). 



^licants respectfiilly submit that in the context of the claim language, such a fmding of 
art is improper given the added complexity associated with such features as inserting a 
atid fomiing a masonry unit with a filler plug effect. Accordingly, Applicants tmverae the 
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's use of ofiBcial notice. Because of this traversal, the Examiner must siipport his finding 
th evjtlence, or withdraw the official notice detennination. 

: n addition to the above described defects of the rejection, Applicants respectfully assert 
the proposed combination of Batlle and Cross is improper. It ha$ been well established that 
s of references can be combined only if there is some suggestion or incentive to do so. 
ACS Hospital Systems, Inc. v. Monteftore Hospital, 732 R2d 1572, 1577, 221 US.P.Q. 929, 933 
1 984). Accordingly, there must be a teaching in the relevant art which would suggest 
persbn having ordinary skill in the art the desirability of at least "compressing the mix with a 
ai d • Yesponsive to the compressing, forming a masonry unit with a filler jjlug effect." The 
re Terence simply discloses concrete modular precastings, with no suggestion that 
coinpresSionby a shoe is needed or desired. Similar castings maybe perfonned on a job site 
not pre-formed), where compression is certainly not used nor required- TJms, 
licajjts respectfully submit that the proposed combination is improper, and respectfully 
t|iat the rejection be wiftidrawn. 
Dei^end^nt Claims 3 and 6 

A pplicants have cancelled claim 6 and have incorporate the subject matter of claim 6 into 
claim 1, ajxd thus discussion of the claim 6 features are discussed in the context of 
claim 1. Assuming arguendo the combination of references to be proper, 
respectfully submit that the proposed combination fails to disclose, teach, or suggest 
; the architectural concrete masonry unit from the mold by lowering the pallet" as 
claim 3 or ^Vaising a pallet to a bottom surface of a mold'^ as recited in independent 
The OiBSce Action provides (on page 3) the following assertion: 



-13- 



PAGE 15/19 ' RCVD AT 1M2005 2:23:16 PM [Eastern Standard 



12/09/2005 15:25 



the: 



strippiig 



7709510933 



THOMAS, KAYI«:N 



PAGE 



Serial No.; 10/632,491 
Art Unit: 1732 



Rasmussen teaches a method in which the pallet (Fig. 3, Item 20) would ha 
necessarily have been lowered to remove the block. 



A|)plicakts respectfully disagree. As provided in column 3. lines 21-30 ofRasmussen: 

mixture used is intended to be sufficiently stiff as to be jion-slumping, thus 
ermittmg the core 21 to be immediately removed and the elements G to be 
Withdrawn leamg the dovetailed grooves 33 accurately molded in the side faces 
.ff the block B, following which the latch 17 is released and the form opened as 
Indicated m broken lines in figure 1, to leave the molded block supported by the 
jkallet 20, upon removal of the form therefrom. 
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above, the fonn is opened, and thus it is likely that the block is simply lifted from 
without moving the pallet. Nothing in Rasmussen supports the claim 3 features of 
die architectural concrete masomy unit from the mold by loweiing the pallet," and thus 
Ajjplicaijlts respectfully submit that the rejection be withdrawn. 

With regard to claim 6 (with features now found in independent claim 1), the Office 
a|leges that "Rasmussen's pallet is raised tojoin with the mold." This simply is not 
in Rasmussen, and thus AppUcantg respectfully request that such features incorporated 
claim 1 are patentable over the proposed combination of references. 
Additionally, AppUcants respectfully note that the independent claim features are not 
taught, or suggested by the proposed combination of Cross and Batlle, and Applicants 

it that the other cited references feil to remedy these deficiencies. Because 
claim 3 incorporates the independent claim features. AppUcants respectfully submit 
depe||ident claim 3 is allowable as a matter of law. 

Fjirther, in addition to the above described defects of the rejection. Applicants 

submit that the proposed combination of references are improper, as explained above 
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assoc^iation ^ithBatUe and Cross, and thus respect&Uy request that the rejection be 
wlthdraivn, 

D|pendieiit Claims 9-21 

applicants have canceled claim 21, and have amended claims 9-20 to recite method 
lirjiitatio '^s for the same, and respectfully submit that the rejection to claims 9-20 are rendered moot. 
|dditionally, Apphcants respectfuUy note that the independent claim features are not 

taught, or suggested by the proposed combination of Cross and Batlle, and AppUcants 
sjibmit that the other cited references fail to remedy these deficiencies. Because 

claims 9-20 incorporate the independent claim features. Applicants respectfully 
tlat dependent claims 9-20 are allowable as a matter of law. 

If addition to the above described defects of the rejection, Applicants respectfully submit 
Flroposed combination of Crow mdBatlle is improper as explained above, and thus 
s^ectfu ily request that the rejection be withdrawn, 

F jirther, Applicants respectfiilly submit that the proposed combination MsiagKnipper is 
Knipper has nothing to do with methods for forming masonry units, but in quite 
considerable contrast, is directed to a method and apparatus for making window frames. Thus, 
can ;s respectfully request that the rg ection to claims 9-20 be withdrawn. 



Cinceled Claims 



identified above, claims 6 and 21 have been canceled fiom the appUcation tlirough this 
Without prejudice, waiver, or disclaimer. AppHcants reserve the right to present these 
(llaims, or variants thereof, in continuing applications to be filed subsequently. 
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W Claims 

. '^s identified above, claim 24 has been added into the application through this Response, 
respectfully submit that these new claims describe an invention novel and unobvious in 
prior art of record and, thereforb, respectfully request that these claims be held to be 
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CONCI.TTSTniV 

Applicants respectfully submit that Applicants' pending claims are in condidon for 
i^e. Favorable reconsideration and allowance of the present appUcation and all pending 
hereby courteously requested. Any other statements in the Office Action that are not 
\r addressed herein are not intended to be admitted. In addition, any and all findings of 
arc traversed as not having been shown to be necessarily present. If, in the opinion of 
ler, a telephonic conference would expedite the examination of this matter, the Examiner 
to call ttie undersigned attorney at (770) 933-9500. 

RespectMly submitted. 



Exaniiner, 




David Rodack 
Registration No. 47,034 



EMEYER & BISLEY, LX.P. 



HORS-,. 
Suiie 1750 
100 Galhiria Parkway N.W. 
Atlutita, (ieorgia 30339 
(770) 933I95OO 
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